IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PP
EASTERN DI VI SI ON

EARNEST CLARDY, NADI NE CLARDY,
Guardi an for Kenneth d ardy,
and KENNETH CLARDY PLAI NTI FFS

VS. Cvil Action No. 1:95cv135-D-D
ATS, |INC. EMPLOYEE WELFARE

BENEFI T PLAN and ADVANCED
ADM NI STRATI VE COVPANI ES DEFENDANTS

MVEMORANDUM OPI NI ON

Presently before the court is the notion of the plaintiffs for
the entry of partial summary judgnent on their behalf. Findingthe
notion of the plaintiffs is not well taken, the court shall deny
it.

Fact ual Sunmmmar y?

This court has previously addressed the factual background in
this case, when this court expl ai ned:

The plaintiff Kenneth Clardy received serious injuries as a
result of an autonobile crash which occurred on August 19,
1993. Another individual, while pursued by | aw enforcenent
officials, crashed the autonobile he was driving at the tine
intoautility pole. Kenneth was a passenger in this vehicle.
As a result of his injuries, Kenneth dardy incurred
substantial hospital and related nedical bills. The
plaintiffs Earnest and Nadine C ardy nmade a claim against
their insurer, ATS, Inc. Enployee WlIlfare Benefit Plan
("ATS"), for paynment of these nedical expenses. Both sides

therearefewfactual disputes nthiscaus=e.



concede that the ATS Enpl oyee Wel fare Benefit Plan is governed
by ERISA, 29 USC § 1001 et seq., and that Advanced
Adm ni strative Conpanies is the admnistrator of this ERISA
pl an. ATS denied the plaintiffs' claimfor coverage. The
plaintiff Kenneth dardy, through his CGuardian, also
instituted an action agai nst the driver of the vehicle for his
role in producing his injuries. That action was settled by
the parties to that action for the amount of $105, 000.00 on
May 26, 1994. The bul k of this anbunt consi sted of the policy
[imt of the driver's applicable insurance ©policy,
$100, 000. 00. Fromthat policy anmount, $33,333.34 was paidto
Kenneth dardy, $33,333.33 was paid to the plaintiff's
attorney as his fee, and the remai ni ng $33, 333. 33 was paid to
t he Regi onal Medical Center in Menphis, Tennessee ("The Med")
in settlement of its claim against the defendants in that
action.

The plaintiffs later filed suit against ATS in the
Chancery Court of Lee County, M ssissippi, on Novenber 28,
1994, seeking the paynent of nedical expenses for Kenneth
Clardy under their enployee benefit plan. The defendants
subsequently renpoved the action to this court on April 25,
1995. The ternms of the plaintiffs' benefit plan provide in
rel evant part:

11. Right of Reinbursement: |[If a covered person
is injured through the act or om ssion of another
person, the Plan shall provide the benefits only on
condition that the enpl oyee shall agree in witing:

a. To reinburse the Plan to the extent
of benefits provided, imrediately upon
col l ection of damages by him whet her by
| egal action, settlenent, or otherw se,
and including but not [imted to notor
vehi cl e i nsurance;

b. The enpl oyee' s agreenent is binding
on his covered dependents al so.

On February 14, 1994, the plaintiffs Earnest and Nadi ne d ardy
executed a witten agreenent to reinburse ATS for benefits,
subject to a reasonable cost of collection. This agreenent
was not signed by Kenneth Cdardy, nor was it signed on his
behal f with approval of a state court Chancell or.

Cardy v. AT.S., Inc., 921 F. Supp. 394, 396 (N.D. Mss. 1996)
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("dardy 1") (footnotes omtted). In dardy I, the undersigned
ultimately concluded that ERISA did not preenpt the rule of
M ssissippi law that state Chancery Court approval is required
before an assignnent of a mnor’s right to litigation proceeds is
valid. dardy I, 921 F. Supp. at 399-400. As aresult, this court
found that the defendants were not contractually entitled to a set-
of f of the settlenent proceeds fromKenneth Cl ardy’s previous state
court action. 1d. Further, this court declined to equitably grant
the defendants a right of subrogation. Id. at 400. The
plaintiffs have now filed their own notion for summary judgnent,
and request that this court enter judgnment in their favor. The
def endant s have responded to the plaintiffs’ notion and the matter
is ripe for determ nation

Di scussi on

SUMVARY JUDGVENT STANDARD

Summary  j udgnent is appropriate "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnment as a matter of law" Fed. R Cv. P. 56(c). The
party seeki ng sunmary judgnent carries the burden of denonstrating
that there is an absence of evidence to support the non-noving

party's case. Celotex Corp. v. Catrett, 477 U S. 317, 325, 106 S.

Ct. 2548, 2553, 91 L.Ed.2d 265 (1986). Once a properly supported



notion for sunmary judgnent is presented, the burden shifts to the
non-novi ng party to set forth specific facts showing that there is

a genuine issue for trial. Anderson v. Liberty Lobby, Inc., 477

U S 242, 249, 106 S. Ct. 2505, 2511, 91 L.Ed.2d 202 (1986)

Brothers v. Klevenhagen, 28 F.3d 452, 455 (5th Cr. 1994). "Were

the record, taken as a whole, could not lead a rational trier of
fact to find for the non-noving party, there is no genuine issue

for trial." Mtsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U S. 574, 587, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986); Federal Sav.

& Loan Ins. v. Krajl, 968 F.2d 500, 503 (5th Cr. 1992). The facts

are reviewed drawing all reasonable inferences in favor of the

party opposing the notion. Matagorda County v. Russel Law, 19 F. 3d

215, 217 (5th Gr. 1994).
1. THE MOTI ON
Merits of the Plaintiffs’ Caim

The plaintiffs have noved for sunmmary judgnent on their clains
agai nst the defendants in this case. Wile they have submtted a
notion and an item zation of facts in support of their notion, the
plaintiffs have not submtted a menorandum of authorities as
required by UniformLocal Rule 8(d). Instead, the plaintiffs rely
on the sunmmary judgnent briefs previously submtted in the case
with the defendants’ prior notion.

The defendants counter that in light of this court’s previous

ruling, the plaintiffs are barred fromcollecting any nonies from



the plan until they provide the plan with a "valid" rei nbursenent
agreenent. Defendants’ MenorandumBrief, p. 4 ("[T] he plan has not

been provided with a valid rei nbursenent agreenent. Accordingly,

the Plan is not obligated to pay any suns to Plaintiffs under the
clear contractual terns of the policy as well as under equitable
principles.") (enphasis in original). Wen the court |ooks to the
policy provisions in question, however, the undersigned notes that
there is no requirenent that the enployee provide a "validly
bi ndi ng" subrogati on agreenent as agai nst any dependents before the
plan will pay clains. Again, the relevant provision states:
11. R ght of Reinbursenent: |If a covered person is injured
t hrough the act or om ssion of another person, the Plan shal
provi de the benefits only on condition that the enpl oyee shal
agree in witing:

a. To reinburse the Plan to the extent of
benefits provided, i nmedi ately upon col |l ection
of damages by him whether by legal action
settlenment, or otherw se, and including but
not limted to notor vehicle insurance; and
To provide the Plan wth an Assignnment of
Benefits, to the extent of benefits provided
by the Plan. The assignment of benefits nust
be filed with the person whose act caused the
injuries, his agent, the <court, or the
provi der of the services.

The enployee's agreenment is binding on his
cover ed dependents al so.

Exhibit "C' to Defendants’ Brief (enphasis added). |In brief, al

that is required under this provision is that the enployee: 1)
agree to reinburse the Plan, 2) agree to provide the plan with an
assignment of benefits, and 3) agree that the enployee’ s first two
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agreenents are also binding upon his covered dependents.
Al ternatively, in light of punctuation and the placenment of the
conj unction "and" between subsections (a) and (b), the section may
be read to obligate the enployee to make only the first two
agreenents. Under this reading, subsection (c) would not be an
obligatory requirenent to be satisfied by the enpl oyee, but sinply
a contractual term seeking to inpose vicarious subrogation
[Tability upon covered dependents.

Under either construction, however, it appears to the court
that the plaintiffs have conplied wth this provision to the extent
required by the Plan provisions. O all the plaintiffs, the only
"enpl oyee" w thin the nmeaning of the Plan is the plaintiff Earnest
Clardy. He entered into a "Rei mbursenent Agreenent” with the Pl an
in which he agreed 1) to reinburse the Plan and to 2) provide the
Plan with an Assignnent of Benefits. Exhibit "D' to Defendants’
Response, Rei nbursenent Agreenent. The court can find no provision
in the Plan docunents that effectively requires the enployee to
"provide the Plan with a valid and enforceable reinbursenent
agreenent which is binding against the enployee s dependents.”
That t he enpl oyee’ s agreenent to bind his dependents is not legally
val id does not nean that the enployee did not conply with the plan
provisions requiring himto so agree. From what this court can
glean from the docunents in this case, M. Cardy did everything

that the defendants asked of him and signed all the docunentation



that they presented to him This contractual provision of the Plan
provi des no solace for the defendants in this matter.

That the defendants are not contractually entitled to
rei nbursenent fromthe plaintiff Kenneth C ardy does not nean that
there i s an absence of genuine issues of material fact as to their
right to deny coverage. The original justification for the
defendants’ denial of coverage was apparently yet another
contractual provision. According to the conplaint filed in this
case, the defendants initially deni ed coverage under a provision of
the policy which excludes fromcoverage nedi cal expenses resulting
fromparticipationina "felony or illegal activity." Plaintiffs’
Complaint, 9 5. The only information in the court’s possession
concerning the precise facts surroundi ng the acci dent which gave
rise to Kenneth Clardy’s injuries in this case derives from the
pl eadi ngs and notions of the parties in this case. The plaintiffs
have not presented any adm ssi bl e evidence to the undersi gned whi ch
woul d denonstrate the absence of a genuine issue of material fact
as to the defendants’ proffered reason for their denial of
coverage. There exist genuine issues of material fact as to the
plaintiffs’ clains, and the plaintiffs are not entitled to the
entry of a judgnent as a matter of |aw

Equi t abl e Subrogati on
When this cause was previously before the court, the

undersigned declined the defendants’ invitation to inpose



subrogati on upon the mnor plaintiff Kenneth Cardy by virtue of
equi tabl e principl es:

At this juncture of the proceedings, the court declines
to . . . wave the wand of equity and create an enforceable
contractual obligation under this agreenment on behalf of
Kennet h Cl ardy where none exists. But see Striplin, 542 So. 2d
at 1104 ("If Cooper Tire is due consideration, it would be
based upon its own equitable claim for reinbursenent of
necessary nedical expenses under the doctrine of quasi-
contract."). Inlight of the defendants' "w ndfall" argunent,
however, the undersigned sinply notes that while this court
has ruled the "rei nbursenent agreenent” unenforceable, such
does not necessarily mean that the plaintiffs will be entitled
to obtain a double recovery for any injuries or danmages
suf f er ed. Li kewi se, today's pronouncenent by the court does
not relieve the plaintiffs of their duty to mtigate damges,
and any such mtigation will be considered at the proper tine
in any assessnent of damages awarded in this case.

Cardy I, 921 F. Supp. at 396. In their response to the
plaintiffs’ notion for summary judgnent, the defendants again urge
this court to equitably inpose upon Kenneth Clardy the obligation
to reinburse any insurance paynents that they nay be required to
make in the event the plaintiffs prevail in this case.

As this court has already recognized, courts around the
country have used equitable principles in simlar cases to bind
mnors to subrogation agreenents entered into by their parents.

See, e.qg., Peck v. DIl, 581 So. 2d 800, 803-04 (Ala. 1991),;

Cetinger v. Polson, 885 P.2d 1274, 1277-78 (Kan. C. App. 1994);

Hagerman v. Mutual Hosp. Ins., Inc., 371 N E. 2d 394, 395-96 (I nd.

Ct. App. 1978). The M ssissippi Suprenme Court has even alluded to

the fact that such equitable relief is available. Cooper Tire &

Rubber v. Striplin, 542 So. 2d 1102, 1104 ("If Cooper Tire is due

8



consideration, it would be based upon its own equitable claimfor
rei mbursenment of necessary nedi cal expenses under the doctrine of
gquasi -contract."). Neverthel ess, the nere fact that equity may
requi re the enforcenent of such contractual obligations upon m nors
in sonme instances does not nean that this court is required to
grant such relief in every case. Rat her, the facts of the
i ndi vidual case nust be appropriate for an award of equitable
relief:

In all owi ng rei nbursenent of the insurer through the right of

subrogation, the trial court nust always be guided by

principles of equity, for subrogation is an equitable right.

In this case, there is nothing to suggest that Bl ue Cross-Blue
Shield was guilty of any bad-faith conduct, and its conduct

was never an issue in this case. It appears fromthe record
t hat Bl ue Cross-Blue Shield was pronpt in nmaking paynents and
that it paid all nedical bills covered by the policy. I n

addition, Blue Cross-Blue Shield notified [the plaintiff] and
his parents of its rights of subrogation on several occasions
and made at least two offers to bear its fair share of the
| egal costs of [the plaintiff’s] recovery in his persona
injury action.
Hagerman, 371 N E 2d at 396. Equitable relief is not an
entitlement to which the defendants may automatically lay claim
when t hey do not prevail on | egal argunents, and the conduct of the
defendants is nost certainly at issue in this cause. I n each
reported case where a court has inposed an equitable right of

subrogation, the insurer tinely paid the clainms for coverage when

first submtted by the insured. See, e.qg., Peck, 581 So. 2d at

803; Cetinger, 885 P.2d at 1275; J.C. Penney Co. v. MNaul, 1988

W 236362, *1 (WD. M. July 22, 1988). The insurers granted



equitable relief in these cases did not refuse coverage and then
assert subrogation rights only when faced with a lawsuit to force
the paynent of clains. Should the plaintiffs prevail upon their
claim that the defendants arbitrarily and capriciously refused
coverage and paynent of valid clains, this court would be hesitant
to find that the defendants shoul d be rewarded for that conduct via

equitable principles. United States v. Perez-Torrez, 15 F. 3d 403,

407 (5" Cir. 1994) ("[H e who cones into equity nust come with
cl ean hands,"” and thus "the doors of equity" are closed "to one
tainted with i nequitabl eness or bad faith relative to the matter in
whi ch he seeks relief, however inproper may have been t he behavi or
of the" other party."). Under the facts as presently known to
t he undersigned, this court stands by its prior decision and does
not find that the defendants are entitled to the equitable relief
of an inposed subrogation right against Kenneth Clardy in this
case.

CONCLUSI ON

The plaintiffs have failed to carry their burden to
denonstrate to this court that there exist genuine issues of
material fact as to their clains against the defendants in this
case. The plaintiffs are not entitled to the entry of a judgnent
as a matter of law and their notion for summary judgnent shall be
deni ed. Further, the undersigned agai n declines to i npose upon the

plaintiff Kenneth C ardy the burden of equitable subrogation.

10



A separate order in accordance with this opinion shall issue
thi s day.

TH S t he day of March 1997.

United States District Judge
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PP
EASTERN DI VI SI ON

EARNEST CLARDY, NADI NE CLARDY,
Guardi an for Kenneth d ardy,
and KENNETH CLARDY PLAI NTI FFS

VS. Cvil Action No. 1:95cv135-D-D
ATS, |INC. EMPLOYEE WELFARE
BENEFI T PLAN and ADVANCED
ADM NI STRATI VE COVPANI ES DEFENDANTS

ORDER DENYI NG PLAI NTI FES MOTI ON
FOR SUMVARY JUDGVENT

Pursuant to a nmenorandumopi nion i ssued this day, it is hereby
ORDERED THAT:

1) the notion of the plaintiffs for the entry of summary
judgnent is hereby DEN ED. Further, this court makes no
determ nation as to what extent, if any, the plaintiffs' recovery
shoul d be reduced in light of any mtigation of danages or in order
to prevent them from obtaining a double recovery.

SO ORDERED, this the day of March 1997

United States District Judge



